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Judge as provided in Article 10324%"

Article 47, Vernon's Penal Code, includes a

definition of a felony:

*An offerse is an ect or onmls-
sion forbidden by positive law, and
to which is annexed, on conviction,
ang puniskment preseribed in this
Code., An offenpns which mnv - not

muat - be sunigroble DV CoaLll OF by

confinenent in the vnenitentiary Iis
a 1elony: evary other oitTense Is a
sdenaennar. ralonles are either

- eapital or not canital., An offense

. Aotions",

for whiock the highest penalty is
dcath is & canital felony. Offenses
are divided into felonies and misde-
meanors.” (Underscoring ours,)

Under Chapter Two, Title 15, "Costs in Criminal
Yolume 3, Vernon's Code of Criminal Proselure,

" Articles 1018 through 1036, as amended, set out the costs
and fees to be paid by the State to officers and witnesses.

ture, the

House Bill No. 257 of the Forty-sixth Legisla-
Judicisry Appropriation Bill, contains the fol-

lowing itemst

"lé.

"19,

Feos and cost of sheriffs,

attorneys, and alerks in

felony cases, and fees of

County Judges, County Ate

torneys, Justices of the

Peaoe, Sheriffs and Con-

stebles in examining tri-

als where indliotments are

returned $165,000,00 $195,000.00

Ezpenses of attached wit-
nesses, wltness fees, and
nileage allowed witnesses

. in Telony casea vhere the

witness lives ocutside the
gounty where the case is
tried : $190,000,00 $150,000.00
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Section § of Article 567b, Vernon's Penal Code
provides: ,

"In all prosecutions under sections
1, 2, and 3 of this Act, process shall be
issued and served in the county or out of
the county where the prosecution is pend-
ing and have the same binding force and
effect as thouch the offense being prose-
cuted were a felony; and all officers issu-
ing end serving such process in or out of
the county wherein the proseoution is pend-
ing, and all witnesses from within or with-
out the county wherein the oroseecution is .
pending shall be compensated in like menner

as though the offense were a felony in

grade.” (Underscoring ours.)

First and second convictions for a violation of
Sections 1, 2, or 3 of Article 567b, supra, in the event
the check, draft, or order i1s in an amount less than fifty
dollars, are punishable by fine or imprisonment in the

county jail, hence they are misdemeanors. See Section 4,
"Penalties", Article 567b, supra. -

But where the cheok, draft, or money order is in
the amount of fifty dollars or more, even upon first con-
viction, punishment 1s by confinement in penitentiary, and
& felony has been commlitted. - '

- Third conviotion for a violation of Sections 1,
2, or 3 regardless of the amount of check, draft, or order
involved in the first two convictions, draws a penalty of
"confinement in the penitentiary for not less tham two (2)
nor more than ten {(10) years™ and it follows that a third
conviotion would amount to a felony.

Returning to a consideration of Section 5, suprsa,
which states that all officers and witnesses, "shall be
compensated in like menner as though the offense were a
felony in grade™, it must be pointed out thet the appro-
priation for fees and costs to be paid by the State in
felony cases would not cover misdemeanor oases such as
Tfirst and second conviotions under Sections 1, 2, or 3 of
Artiocle 567b, supra, where the amount of money involved
is less than fifty dollars, the provisions of Section B
about oompensation "in like menner as though the offense
were a felony in grade™ notwithstanding.
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First and second conviotions under Article 567b,
supra, where amount of money involved ig less than fifty
dollars, are not felonies, and costs and fees incurred
in connectlon with prosecution of same are not payabdle
out of the "felony" appropriation under the Judiclary Ap-
propriation Act. It is otherwlse with third convictions
and convictions where the amount involved is fifty dollars
or more, which are felonlies under Article 47, Vernon's
Penal Code, supra, because of the penalty they carry. Costs
and fees in respect to thelr convictions are not payable
by reason of Section 5, Article 567b, supra, but because-
they are "felonies" and subject to Chapter Two, Title 15,
Vernon's Code of Criminal Procedure.

It is our opinion, and you are so advised, that
the appropriation under House Bill No. 257, Fortyesixth
Legislature, the Judiclary Appropriation Bill for the cur-
rent biennium, for payment by the State of costs and fees
to officers and witnesses in felony cases, as provided in
Chapter Two, Title 15, Vernon's Code of Criminal Procedure
is not availeble for the purpose of compensating officers
and wltnesses in similar manner for firgst and second cone
victions under Article 567b, Vernon's Penal Code, where-
‘the amount of money involved 1s less than fifty dollars,
which are misdemeanors only, but it is available, in all
oases of a third conviction and convictions where the
anount involved is fifty dollars or more, which amount-to
Telonies within the statutory definition of Artiele 47,
Yernon's Penal Code; end that there is no approprietion
with vhioch to carry out the provisions of Section 5 of
Article 567b.

Article 1034, Vernon's Code of Criminal Proced=
ure, reads as rollowsz ,

"The District Judge, when any such bill
1s presented to him, shall examine the same
carefully, and'inquire into the correctness

- thereof, and approve the same, in whole or
in part, or disapprove the entiTe bill, as
the fasots and law may require; and such ep-
.proval shall be conditioned only upon, and
subjeoct to the approval of the State 6Qmp~
troller as provided for in Article 1035 of
this Code and the Judge's approval shall so
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state therein; and such bill, with the actlon
of the Judge thereon, shall be entered on the
minutes of saild Court; and immediately on the
rising of said Court, the Cjerk thereof shall
make a certified copy from the minutes of sald
Court of sald bill, and the actlion of the Judge
thereon, and send same by registered letter to
the Comptroller. Provided the blll herein re-
ferred to shall before being presented to such
District Judge, be first presented to the County
Auditor, if such there be, who shall carefully

examine and check the same, and shall make 'what=-
ever reocommendations he shall think proper to

be made to such District Judge relating to any
item or the whole bill.

"Feeos due District Clerks for recording
sheriff's accounts shall be paid at the end of
Bald term; and all fees @de District Clerks
Tor making transcripts on change of venue and
on appeal shall he pald as soon as the service
is performed; and the Clerk's bill for such fess.
shall not be required to show that the case has
been finally disposed-of, - Bills for fees for
suoh transcripts shall ‘be approved by the District
Judge as above provided, and with the same condi-
tions, and when approved shall be recorded as
part of the minutes of the last preceding term of
the Court."

It is our further opinion that the provisions of
Article 1034, Vernon's Annotated Criminal Statutes, Code of
Criminal Procedure, as to examination and approval of fees
in felony cases by the District Judge would apply to those
cagses of third conviction and convictions where the amount of
money involved is fifty dollars or more under Article 567D,
Vernon's Penal Code, where the offenses are felonies and
the appropriation to pay officers and witnesses under the
Judiclary Appropriation Bill, House Bill No. 257, Forty~sixth
Legislature, is available.

Ve have not been furnished with the regular fel-
ony certificates and forma issued by your department and
consequently refrain from dealing with that part of your
request pertaining th them.
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Trusting that we have answered your inquiries
atisfactorily, we are :

Yours very truly
'ATTORNEY GEMERAL OF TEXAS

By { .J'M-JQ mﬁ'
ck Stout

Ass8istant
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